Hazardous Waste Regulations 2005

Further advice on the Notification of premises

Purpose

This note sets out some factors to be taken into account in determining what are premises and gives some examples. It particularly focuses on buildings / sites that have multiple occupiers.
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Requirement to Notify

Producers of hazardous waste are required to notify premises at which they produce hazardous waste. Some premises are exempt from notification. Those are premises:

· listed in regulation 23(3) of the Hazardous Waste (England and Wales) Regulations 2005 (HWR); and

· at which less than 200kg (in total) of hazardous waste is produced in any twelve months period (except a ship); and 

· any hazardous waste produced there is removed by a registered carrier (under the Control of Pollution (Amendment) Act 1989) or a person exempt from registration.

A ship will be exempt from notification irrespective of the amount of hazardous waste produced on it, providing any hazardous waste produced on it is removed by a registered carrier or a person exempt from registration. 

A copy of regulation 23(3) is attached to this note. 

It is an offence not to notify premises at which hazardous waste is produced (unless they are exempt premises) or to remove hazardous waste from premises, which are not notified (or exempt from notification).  

Premises

Premises for the purposes of the HWR include any ship and any other means of transport from which a mobile service is operated.

Thus premises should be given its ordinary meaning but recognising that they can include ships and other vehicles such as road vehicles, trains, barges, aircraft etc. from which a mobile service is operated.

It will be a question of fact what are premises. All the circumstances need to be considered but the following factors are likely to be relevant (though this is not an exhaustive list – all the facts must be considered):

· is an area used exclusively by an operating unit;

· is there a specific area in which a particular activity is carried out separate from other activities occurring at the site;

· is there clear demarcation between areas – this could be physical separation such as walls or boundaries or if not physical a clear understanding that an area is for one operator’s use;

· does an operator have the right to exclude others from their work area; and

· is there a legal interest in a particular space – a legal interest should be given a wide meaning and can include a licence – we should not be asking to see those documents it is enough to know that use of a particular area is controlled by some form of legal agreement between parties.    

DEFRA's guidance on the HWR http://www.defra.gov.uk/environment/waste/special/pdf/hwr-notifguidance.pdf provides: 

“Where organisations have multiple premises, each premises will need to be notified to the Environment Agency, unless exempt, although a central office may do this on behalf of the individual premises if they wish. If single premises are occupied by a number of different organisations producing hazardous waste, the part of the premises occupied by each organisation should be individually notified.”

Mobile services and premises at which >200kg hazardous waste will be produced

Regulation 21 requires that a producer must notify relevant premises. Regulation 29 provides that where a producer operates a mobile service the relevant premises are the service premises. If a person operates a mobile service premises they must notify their service premises. They are not entitled to operate under any exemption applicable to site premises.

Mobile service operators should notify the premises from which they operate their service (referred to in the HWR as service premises) where they produce hazardous waste at premises, which they do not own or occupy, (referred to in the HWR as the site premises or related premises) and the quantity of hazardous waste they produce is less than 200kg in any twelve month period. 

The less than 200kg limitation relates to each site at which the mobile service operator produces hazardous waste.  Thus the notification for the mobile service operator can be used for any number of premises at which that operator produces less than 200kg of hazardous waste in any twelve-month period.  If the mobile service provider visits the same premises several times during a twelve-month period, they must ensure that the less than 200kg qualifying limitation for those premises is not exceeded. Where the mobile service operator produces more than 200kg at a particular site during a twelve month period, that site must be notified to the Environment Agency, but the mobile service operator can continue to use the notification for the mobile service at other premises visited where less than 200kg of hazardous waste is produced.

If more than one service provider produces hazardous waste at specific premises, each of them can rely upon the less than 200kg limit because the qualifying limit applies the “hazardous waste produced in the course of that service”. For example, there could be five mobile service producers attending a set of premises. Each of them could produce up to 200kg of hazardous waste in any twelve-month period and each of them could rely on their service premises notification. 

If any mobile service provider produces 200kg or more of hazardous waste at any site premises they must notify the site premises (see regulation 24(1)(d)).

Business units producing their own hazardous waste (as opposed to any produced by a visiting mobile service) cannot rely on the mobile service notification for their own waste and would need to notify unless exempt.

Generally, a mobile service provider will have to comply with the consignment note requirements under the HWR when the waste is moved from the site premises their depot or another facility.   
Multi-occupancy, utilities, maintenance, construction and railways

Multi-occupancy

Example A
Where a site consists of several buildings all within the control of
the same operator / business unit the buildings taken together will generally constitute premises.  It will be a question of fact whether two buildings occupied by the same person will be on the same site and can properly be regarded as the same premises. If the buildings are a significant distance apart and there is no obvious common boundary around them it will be unlikely that the two buildings together are the same premises and more likely that each will have to be notified separately. Where there would be a single boundary for a site, but for a public or other highway dividing that site, the Environment Agency will treat the separate parts of the site on each side of the highway as comprising the same premises.
Similarly, in a tower block two adjacent floors occupied by the same operator may constitute the same premises. However, if two floors are separated by many others with different operators it is unlikely the two floors can be treated as single premises and will have to be notified separately. 
Example B
Where there are several discrete units within a site, such as retail units within a shopping centre, each of those units will be separate premises and need to be notified separately. This would apply even if the shopping centre arranges for general waste collection to be taken to a separate collection point within the centre. That separate collection point would need to be notified as premises because they are premises from which hazardous waste is to be removed from within the meaning of regulation 21 of the HWR. We would not expect there to be consignment from the retail premises to the collection point. We would expect that the operator of the collection point has a system in place that enables them to properly complete (including full description of the waste and the hazardous properties) and the consignment note when the waste is removed from the collection point. 
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Thus if:

Scenario 1

Each of the retail units operated by A, B and C would have to be notified separately and the collection point operated by X would also have to be separately notified.

Scenario 2

[image: image2.wmf]Retail Unit

operated by B

Retail Unit

operated by A

Retail Unit 

operated by X

Collection point

operated by X


The retail units operated by A and B would have to be notified separately and X would have to notify both the retail premises and the collection point as separate premises.

Scenario 3
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The retail units operated by A and B would have to be notified separately and X would have to notify the retail premises / collection point in a single notification.

Example C
The same principles set out in B can be applied to general industrial sites, hospitals or other sites. If there is a discrete unit operated by a producer of hazardous waste that unit is likely to be separate premises and should be notified. 

Example D
Where there is an open yard and several operators each have responsibility for and use of a clearly defined part of that yard each part should be notified. Where there is no clear distinction the entire premises should be notified. The total amount of hazardous waste produced by all the producers at the site should be taken into account in deciding whether the premises are exempt or not. If there is any doubt whether the premises are exempt or not, it is open to any of the operators of the yard to notify the premises. If the premises are not notified and the exemption limit is exceeded, all the producers will be liable to prosecution

Various

Example E 
Waste transfer stations or collection points will be required to notify because they will be premises from which hazardous waste will be removed as provided for by regulation 21 HWR

Example F
A contaminated land site where more than one producer may be operating at any one time (unless there is a genuinely discrete area operated as separate premises from the contaminated land site) should be treated as single premises and notified once. The obligation for the notification should generally be arranged by the main contractor for the site. We would not expect each sub-contractor to notify the premises separately.   

Example G
Highways authorities carrying out routine maintenance of the highway (such a gully cleaning or lighting repairs) should notify the depot from which those works are carried out. Routine maintenance will not include construction / demolition works – see H below. We would not expect there to be consignment of the hazardous wastes from the highway to the depot.  

Example H 
Highways authorities or contractors carrying out construction works (other than works that can properly be described as maintenance, which would be completed very quickly) should notify the construction site. The extent of that site will need to be determined on the facts. It may be several miles long. There might be small interruptions in the continuation of the site, which would not necessarily mean that there were separate premises. Any significant interruption in the continuation of the site is likely to mean separate notifications for two or more sites is needed. 

Example I
Utility services carrying out routine maintenance of their infrastructure should notify the depot from which the works are carried out. We would not expect there to be consignment of the hazardous wastes from the infrastructure to the depot.  

Example J 
Network Rail carrying out works on the railway should notify the depot to from which the hazardous waste will be moved from the rail network. If track works are not to be removed via a depot but through a point of access to the rail network from say a highway (an access point), the access point should be notified. We would not expect there to be consignment of the hazardous wastes from the place of the work to the depot or access point. 

Example K 
The principles set out in examples G-J apply to other public authorities / bodies performing their statutory functions. 

Exempt Premises 

These are described in regulation 23(3) providing the qualifying limitation of less than 200kg hazardous waste in any twelve month period is produced at the premises is also met and any hazardous waste is removed by a registered carrier or person exempt from registration.   

23(3) The descriptions of premises are - 


(a) office premises, to the extent that the hazardous waste arises from the use of the premises as an office;

(b) shop premises, to the extent that the hazardous waste arises from the use of the premises as a shop;

(c) premises used for agriculture within the meaning of the Agriculture Act 1947, to the extent that the hazardous waste arises from the use of the premises for agriculture;

(d) premises of a description listed in - 


(i) paragraphs (a) to (e) of section 75(5) of the 1990 Act; or

(ii) Schedule 1 to the Controlled Waste Regulations 1992;


(e) premises at which waste electrical and electronic equipment is collected, to the extent that the premises are used for that purpose;

(f) premises used by a dental, veterinary or medical practice, to the extent that the premises are used for that purpose; and

(g) any ship.
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